












2. ࢖ࢠࣜࢫಽ⏘ἲ࡟࠾ࡅࡿࠕ୙ᙜྲྀᘬ㸦wrongful trading㸧ࠖ 
















                                                  
1 ࢃࡀᅜ࡟࠾࠸࡚ࡣࠊಽ⏘ᒁ㠃࡛ࡢྲྀ⥾ᙺࡢ⩏ົ㐪཯ࢆ⌮⏤࡜ࡋࡓ㈐௵㏣ཬࡢ᪉ἲ࡜ࡋ࡚ࠊձಶูࡢമᶒ⪅ࡀྲྀ⥾ᙺࡢᑐ➨୕⪅
㈐௵ࡢつᐃ㸦఍♫ἲ 429᮲ 1㡯㸧࡟ᇶ࡙ࡁᦆᐖ㈺ൾ㈐௵ࢆ㏣ཬࡍࡿࠊղಽ⏘ἲไ࡟࠾ࡅࡿᙺဨࡢ㈐௵ᰝᐃࡢ⏦❧࡚㸦◚⏘ἲ 178











オーストラリア会社法における「支払不能取引」回避義務（1） 59 The Faculty of Economics and Business Administration Journal, KGU, No.6, March 2018 
2 
 
◊✲ࡀ⵳✚ࡉࢀ࡚ࡁ࡚࠸ࡿ3ࠋᮏ✏ࡣࠊࡇࡢࡼ࠺࡞ 429 ᮲ 1㡯࡟ಀࢃࡿ㆟ㄽ≧ἣࡶ㚷ࡳ࡚ࠊ࣮࢜ࢫࢺ
ࣛࣜ࢔ 2001ᖺ㐃㑥఍♫ἲ㸦Corporations Act 2001 (Cth)㸧4ࡢᨭᡶ୙⬟ྲྀᘬ㸦insolvent trading㸧ᅇ㑊
⩏ົ5࡟↔Ⅼࢆᙜ࡚ࠊ㏆᫬ࡢᒎ㛤ࡢ⣲ᥥࢆᥦ౪ࡋࡼ࠺࡜ࡍࡿࡶࡢ࡛࠶ࡿࠋ 













Ⴀุ᩿ཎ๎ࠖ10࡜ྠᵝࡢ⪃៖࠿ࡽࠊ෌ホ౯ࡍࡿぢゎࡶ⌧ࢀ࡚࠸ࡿ11ࠋࡶࡗ࡜ࡶࠊ429 ᮲ 1 㡯ࡢྲྀ⥾ᙺ











Australian Securities and Investments Commission㸧ࡢᶒ㝈ࡶᐃࡵ࡚࠸ࡿ㸦ࢡࣞ࢖ࢺ࣭ࣥࣘࢵࢶἲᚊ஦ົᡤࠊຍ⣡ᐶஅ࣮ࠗ࢜
ࢫࢺࣛࣜ࢔఍♫ἲᴫㄝ 㸦࠘ಙᒣ♫࣭2014ᖺ㸧4㡫㸧ࠋ 









➨୕⪅࡜ྲྀᘬࡋࡓሙྜ࡟ࡣࠊᙜヱྲྀ⥾ᙺ࡟ 429᮲ 1㡯ࡢ㈐௵ࡀ⏕ࡌࡿ࡜ࡍࡿ㸦⚟ᒸ㧗ᐑᓮᨭุᖹᡂ 11࣭5࣭14ุࢱ 1026ྕ 254
㡫㸧ࠋ 





10 ㏆᫬ࡢ᭱㧗⿢ุỴ㸦ุ᭱ᖹᡂ 22࣭7࣭15ุ᫬ 2091ྕ 90㡫㸧ࡀ᥇⏝ࡋࡓࠕ⤒Ⴀุ᩿ཎ๎ࠖࡣࠊࠕྲྀ⥾ᙺࡢ࣭࣭࣭࣭Ỵᐃࡢ㐣
⛬ࠊෆᐜ࡟ⴭࡋࡃ୙ྜ⌮࡞Ⅼࡀ࡞࠸㝈ࡾࠊྲྀ⥾ᙺ࡜ࡋ࡚ࡢၿ⟶ὀព⩏ົ࡟㐪཯ࡍࡿࡶࡢ࡛ࡣ࡞࠸ࠖ࡜࠸࠺ࡶࡢ࡛࠶ࡾࠊ⤒Ⴀุ᩿
࡟࠾ࡅࡿձ஦ᐇㄆ㆑ࡢ㐣⛬㠃࠾ࡼࡧղពᛮỴᐃࡢෆᐜ㠃ࢆ⥲ྜⓗ࡟ᑂᰝࡍࡿᇶ‽ࢆ᥇⏝ࡋ࡚ྲྀࠊ ⥾ᙺࡢၿ⟶ὀព⩏ົ㐪཯ࡢ᭷↓
ࢆุ᩿ࡋ࡚࠸ࡿ࡜ࡉࢀ࡚࠸ࡿ㸦ఀ⸨㟹ྐࠕุ᭱ᖹᡂ 22ᖺ 7᭶ 15᪥ุᢈࠖၟ஦ἲົ 2009ྕ㸦2013ᖺ㸧56㡫ࠊ⏣୰ரࠕุ᭱ᖹ
ᡂ 22ᖺ 7᭶ 15᪥ุᢈࠖࢪࣗࣜࢫࢺ 1442ྕ㸦2012ᖺ㸧103㡫㸧ࠋ 
11 㧗ᶫ㝧 ୍ࠕྲྀ⥾ᙺࡢᑐ➨୕⪅㈐௵࡟㛵ࡍࡿุ౛ἲ⌮ࡣ௒ᚋࡶ⥔ᣢࡉࢀࡿ࡭ࡁ࠿㸦2࣭ ᏶㸧ࠖἲᏛㄽྀ 178ᕳ 2 㸦ྕ2015ᖺ㸧22-23
























ୖ㏙ࡢࡼ࠺࡟ࠊࢃࡀᅜ࡟࠾ࡅࡿࠕᙺဨ➼ࡢ➨୕⪅࡟ᑐࡍࡿ㈐௵ ࢆࠖᐃࡵࡿ఍♫ἲ 429᮲ 1㡯࡟ಀࢃ








12 ᒾཎ⤀సࠗ఍♫ἲࢥ࣓ࣥࣥࢱ࣮ࣝ 9㸫ᶵ㛵(3) 㸦࠘ၟ஦ἲົ࣭2014ᖺ㸧366-368㡫ࠝྜྷཎ࿴ᚿ ࠞࠋࡶࡗ࡜ࡶࠊ㏆᫬ࡢୗ⣭ᑂุ౛
࡛ࠊ┤᥋➨୕⪅ࡀᦆᐖࢆ⿕ࡗࡓ࡜ࡉࢀࡿ஦᱌࡛ࡣࠊ⤒Ⴀุ᩿ࡢཎ๎ࡢ㐺⏝ࢆྰᐃࡋ࡚࠸ࡿࡼ࠺࡟ᛮࢃࢀࡿࡶࡢࡶ࠶ࡿࠋ౛࠼ࡤࠊ













14 ኱ᮡㅬ ୍ࠕᙺဨࡢ㈐௵̿⤒Ⴀุ᩿ཎ๎ࡢព⩏࡜ࡑࡢᑕ⛬ Ụࠖ㢌᠇἞㑻⦅ࠗ ᰴᘧ఍♫ἲ኱⣔ 㸦࠘᭷ᩫ㛶 2࣭013ᖺ㸧ᡤ཰ࠊ334-335
㡫ࠋ 























㸰㸬࢖ࢠࣜࢫಽ⏘ἲ࡟࠾ࡅࡿࠕ୙ᙜྲྀᘬ㸦wrongful trading㸧ࠖ  
ࢃࡀᅜ࡟࠾࠸࡚ಽ⏘ᒁ㠃࡟࠶ࡿ఍♫ࡢྲྀ⥾ᙺࡢ⩏ົࡢෆᐜ࡜ࡋ࡚ࠊุ౛࣭Ꮫㄝࡀ࠶ࡆࡿࡢࡣࠊᒚ⾜
                                                  
16 ẚ㍑ἲⓗ࡟ࡣࠊമᶒ⪅࡟┤᥋ࡢᦆᐖ㈺ൾㄳồࢆㄆࡵ࡞࠸᪉ྥ࡛ࡢ❧ἲ࣭㐠⏝ࡀ⾜ࢃࢀ࡚࠸ࡿࡇ࡜ࡀከ࠸࡜ࡉࢀ࡚ࡁࡓ㸦బ⸨
㕲⏨ࠗྲྀ⥾ᙺಽ⏘㈐௵ㄽ 㸦࠘ಙᒣ♫࣭1991ᖺ㸧226㡫㸧ࠋ 
17 Michael Quilter, Company Law Perspectives, (3rd edn., Tomson Reuters, Sydney, 2017 ) at [33.110]; Jason Harris, 
Company Law Theories, Principles and Applications (2nd edn., LexisNexis Butterworths Australia, 2015), at 424. ࢃࡀᅜ఍
♫ἲ 429᮲ 1㡯ࡣࠊࠕἲே᱁ྰㄆࡢἲ⌮ࠖࡢ௦᭰ⓗᡭẁ࡜ࡋ࡚ᶵ⬟ࡋ࡚ࡁࡓ࡜ᣦ᦬ࡉࢀ࡚ࡁࡓ㸦౛࠼ࡤࠊ㱟⏣⠇ࠗ᪂∧ὀ㔘఍♫
ἲ㸦6㸧࠘㸦᭷ᩫ㛶࣭1987ᖺ㸧301㡫㸧ࠋ 
18 Walker v Wimborne (1976) 3 ACLR 529. 
19 Paul L. Davies and Sarah Wortington, Gower’s Principles of Modern Company Law (10th edn, Sweet & Maxwell, London, 
2016) at 219. 
20 ࣮࢜ࢫࢺࣛࣜ࢔ἲ࡟࠾࠸࡚ࠊ఍♫ᙺဨࡣ┤᥋ࠊമᶒ⪅࡟ᑐࡍࡿ⩏ົࢆ㈇ࢃ࡞࠸ࡶࡢࡢࠊ఍♫ࡢ฼┈࡟࠾࠸࡚ㄔᐇ࡟⾜ືࡍࡿ
⩏ົ㸦duty to act in good faith in the interests of the company㸧ࡀ఍♫മᶒ⪅ࡢ฼┈ࢆ⪃៖ࡍࡿࡼ࠺せồࡋ࡚࠸ࡿ࡜୍⯡ⓗ࡟
⪃࠼ࡽࢀ࡚࠸ࡿ࡜ࡉࢀ㸦John Farrar and Pamela Hanrahan, Corporate Governance (LexisNexis Butterworths Australia, 
2017) at [31.7]㸧ࠊࠕമᶒ⪅⪃៖ㄽ㸦consider-creditors theory㸧ࠖ࡜࿧⛠ࡉࢀࡿ㸦K M Hayne AC, ‘Directors’ Duties and Company’s 
Creditors’ (2014) 38 Melbourne University Law Review 795 at 798.㸧ሙྜࡀ࠶ࡿࠋࡇࡢⅬ࡟ࡘ࠸࡚ࠊ㏆᫬ࡢุ౛࡛࠶ࡿ The Bell 
Group Ltd (in liq) v Westpac Banking Corporation (No 9)ุỴࡣࠊձࠕᨭᡶ୙⬟≧ἣୗ࡟࠾࠸࡚ࠊ఍♫ࡢ᭱ၿࡢ฼┈࡛⾜ືࡍ
ࡿ⩏ົࡣࠊྲྀ⥾ᙺ࡟఍♫മᶒ⪅ࡢ฼┈ࢆ⪃៖࡟ධࢀࡿ⩏ົࢆㄢࡍࠊղࡋ࠿ࡋࠊ఍♫മᶒ⪅ࡢ฼┈ࢆ⪃៖࡟ධࢀࡿ⩏ົࡣࠊമᶒ⪅
࡬ࡢ⊂❧ࡋࡓ⩏ 㸦ົindependent duty㸧࡛ ࡣ࡞࠸ࠊճമᶒ⪅ࡢ฼┈ࢆ⪃៖ࡍࡿ⩏ົࡣࠊമᶒ⪅ࡢ฼┈ࡀᚲ↛ⓗ࡟᭱㧗㸦necessarily 
paramount㸧࡛࠶ࡿࡇ࡜ࢆព࿡ࡏࡎࠊࡑࢀࡣ≉ᐃࡢ≧ἣ࡟౫Ꮡࡍࡿࠊ࡜ࡍࡿ㸦(2008) 39 WAR 1; 70 ACSR 1; [2008] WASC 239 







ࢃࡀᅜ఍♫ἲ 429᮲ 1㡯ࡢࠕ௵ົ᠔ᛰࠖࢆྲྀ⥾ᙺࡢ⤒Ⴀุ᩿࡜㢮ఝⓗ࡟ゎ㔘࡛ࡁࡿࡇ࡜ࢆ࠶ࡆࡿ㸦Ṋ⏣࣭๓ᥖὀ 2ࠊ484㡫㸧ࠋ 






















                                                  
23 ᭱኱ุ᫛࿴ 44ᖺ 11᭶ 26᪥Ẹ㞟 23ᕳ 11ྕ 2150㡫ࠊ⚟ᒸ㧗⿢ᐑᓮᨭ㒊ᖹᡂ 11ᖺ 5᭶ 14᪥ุࢱ 1026ྕ 254㡫ࠋ 
24 ྜྷཎ࿴ᚿࠕ఍♫ࡢ㈐௵㈈⏘⥔ᣢ࡜മᶒ⪅ࡢ฼┈ಖㆤ㸦3࣭᏶㸧ࠖ ἲᏛ༠఍㞧ㄅ 102ᕳ 8ྕ 1513㡫ࠋ 










27 Ṋ⏣࣭๓ᥖὀ 3ࠊ120㡫ࠋ 










29 ୙ᙜྲྀᘬࡢ஦౛ࡣࠊ1986ᖺ࠿ࡽ 2013ᖺࡢ㛫࡟ྜィ 29஦౛ࡢࡳ࡛࠶ࡾࠊㄳồㄆᐜ஦౛ࡀ 11ࠊㄳồᲠ༷஦౛ࡀ 5ࠊᐇయุ᩿ࡀ
࡞ࡉࢀ࡞࠿ࡗࡓ஦౛ࡀ 13࡛࠶ࡿ࡜࠸࠺㸦Richard Williams, ‘What Can We Expect to Gain from Reforming the Insolvent 
Trading Remedy?’ (2015) 78 Modern Law Review 55 at 60㸧ࠋ 
30 ࠕ2015ᖺᑠつᶍ஦ᴗࠊ௻ᴗ࡜㞠⏝࡟㛵ࡍࡿἲ㸦Small Business, Enterprise and Employment Act 2015㸧ࠖ ࡟ࡼࡗ࡚ࠊブᐖ
ⓗྲྀᘬ࡜୙ᙜྲྀᘬࡢ⟶⌮ᡭ⥆࡬ࡢᣑ኱࡟ࡘ࠸࡚ࡣ 1986ᖺಽ⏘ἲࡢ 246ZA᮲㸦ブᐖⓗྲྀᘬ㸧ࠊ246ZB᮲㸦୙ᙜྲྀᘬ㸧࡟ࠊッᶒࡢ



















㈨ጤဨ఍㸦ASIC: Australian Securities and Investments Commission㸧35ࡀཎ࿌࡜࡞ࡗ࡚ࠊ⿢ุᡤࡀྲྀ
⥾ᙺ࡟മົࡢ㈐௵ࢆㄢࡍࡇ࡜ࢆ࿨௧ࡍࡿࡇ࡜ࢆྍ⬟࡟ࡍࡿࠋ 
࡞࠾ࠊ⤒Ⴀ⪅ࡀ఍♫ࡢ⤒Ⴀࢆ⾜࠺ᶒ㝈ࢆ႙ኻࡋࠊእ㒊ࡢ⪅࡟ࡇࢀࡀ⛣⟶ࡉࢀࡿሙྜࡣࠊእ㒊⟶⌮
㸦external administration㸧࡜࿧⛠ࡉࢀࠊΎ⟬ࡶࡇࡢศ㢮ࡢ࠺ࡕࡢ 1 ࡘ࡛࠶ࡿࠋእ㒊⟶⌮ࡢ࠺ࡕࠊ୺
せ࡞ࡶࡢࡣձࣞࢩ࣮ࣂ࣮ࢩࢵࣉ㸦receivership㸧36ࠊղ௵ព⟶⌮㸦voluntary administration㸧37ࠊճΎ
⟬㸦winding up㸧38࡛࠶ࡿࠋ 
 ௨ୗࠕᨭᡶ୙⬟ྲྀᘬ ᅇࠖ㑊⩏ົ࡟ࡘ࠸࡚ᴫほࡋ࡚࠸ࡃࡀࠊࠕᨭᡶ୙⬟ྲྀᘬ ࡟ࠖ㛵㐃ࡍࡿࡶࡢ࡜ࡋ࡚ࠊ
                                                  
31 㔠⃝࣭๓ᥖὀ 3ࠊ99㡫ࠋ 
32 ᾉᕝ࣭๓ᥖὀ 5ࠊ162㡫ࠋ࢖ࢠࣜࢫἲ࡟࠾࠸࡚ࡶࠊྲྀ⥾ᙺࡀമᶒ⪅࡟ᑐࡋブḭ➼ࡢ୙ἲ⾜Ⅽࢆ⾜ࡗࡓሙྜ࡟ࠊമᶒ⪅ࡀ୙ἲ⾜
Ⅽ㸦tort㸧࡟ᇶ࡙ࡃᩆ῭ࢆཷࡅࡿࡇ࡜ࡀ࡛ࡁࡿࡢࡣྠᵝ࡛࠶ࡿ㸦Davies & Wortington, above n 19, at 211㸧ࠋ 
33 ᨭᡶ୙⬟ྲྀᘬ㸦insolvent trading㸧ࡣࠊUniform Companies Acts of 1961࠿ࡽࡑࡢつᐃࡀ⨨࠿ࢀࡓࡀࠊࡑࡢᙜ᫬ࡢつไࡣẸ
஦ࡼࡾࡶฮ஦࡟↔Ⅼࢆᙜ࡚ࡓࡶࡢ࡛࠶ࡗࡓࠋࡑࡢᚋࠊẸ஦ࡢつไࡀ 1982ᖺ࡟つᐃࡉࢀࠊ࠸ࡃ࡝࠿ࡢᨵṇࢆ⤒࡚௒᪥࡟⮳ࡗ࡚࠸
ࡿ࡜ࡉࢀࡿ㸦Harris, above n 17, at 424㸧ࠋ 
34 ᾉᕝ࣭๓ᥖὀ 5ࠊ162㡫ࠋࢡࣞ࢖ࢺ࣭ࣥࣘࢵࢶἲᚊ஦ົᡤࠊຍ⣡ᐶஅ࣭๓ᥖὀ 4ࠊ67㡫ࠋ 

















ࠕ⿢ุᡤ࡟ࡼࡿΎ⟬㸦winding up by the court㸧ࠖ ࡜ࠕ௵ពΎ⟬㸦voluntary winding up㸧ࠖ ࡢ 2ࡘ࡟኱ࡁࡃศ㢮ࡉࢀࡿࠋ 

























                                                  
39 Pamela Hanrahan, Ian Ramsay and Geof Stapledon, Commercial Applications of Company Law 2017 (OUP, South 
Melbourne, 2017) at 253. 












㸦588M᮲(1)㡯(c)ྕ㸧ࠊպ఍♫ࡀΎ⟬ࡉࢀࡓࡇ࡜㸦588M᮲(1)㡯(d)ྕ㸧࡛ࠊ ࠶ࡿ㸦Re Matlic Pty Ltd (in liq) (2014) 102 ACSR 602; 
[2014] NSWSC 1342 at [49]; Edenden v Bignell [2008] NSWSC 666 at [16]; Re Matlic Pty Ltd (in liq) (2014) 102 ACSR 602; 




588G᮲ࡣ㐺⏝ࡉࢀ࡞࠸㸦Hanrahan, et al., above n 39, at 257㸧ࠋ࡞࠾ࠊㄢ⛯ᙜᒁ࡟ᑐࡍࡿമົࡣࠊ588G᮲ࡢᑐ㇟࡜࡞ࡿ㸦588F
᮲㸧ࠋ 
44 ࡇࡇ࡛࠸࠺ྲྀ⥾ᙺ࡟ࡣࠊࠕ஦ᐇୖࡢྲྀ⥾ᙺࠖ࠾ࡼࡧࠕᙳࡢྲྀ⥾ᙺࠖࡀྵࡲࢀࠊ఍♫⮬㌟ࡣྲྀ⥾ᙺ࡟ࡣ࡞ࢀ࡞࠸ࡀࠊᙳࡢྲྀ⥾
ᙺ࡜ࡳ࡞ࡉࢀࡿሙྜࡣ࠶ࡾ㸦Standard Chartered Bank of Australia Ltd v Antico (1995) 13 ACLC 1381; 18 ACSR 1㸧ࠊ఍♫

































                                                  
45 ㏻ᖖேࡣ఍♫ࡢ㈈ົ≧ែ࡟ࡘ࠸࡚ࡢᇶᮏⓗ࡞⌮ゎ⬟ຊࢆᣢࡗ࡚࠸ࡿ㏻ᖖࡢ⬟ຊࡢྲྀ⥾ᙺ࡛࠶ࡿ࡜ࡉࢀ࡚࠸ࡿ㸦Hanrahan, et., 
above n 39, at 255㸧ࠋ 
46 Quilter, above n 17, at [33.110]. 
47 Sandell v Porter (1966) 115 CLR 666 at 670 per Barwick CJ. 
48 Re Ashington Bayswater Pty Ltd (in liq) [2013] NSWSC 1008 at [3]-[4] per Black J. 
49 Smith (in his capacity as liquidator of ACN 002 864 002 Pty Ltd (in liq) formerly known as Petrolink Pty Ltd) v Bone 
(2015) 104 ACSR 528; [2015] FCA 319 at [24]. 
50 John Farrar & Pamela Hanrahan, Corporate Governance (LexisNexis Butterworths Australia, 2017) at [31.6]. 
51 Australian Securities and Investments Commission v Healey (2011) 196 FCR 291; 83 ACSR 484; [2011] FCA 717 at 
[115]. 
52 286᮲㸦obligation to keep financial records㸧࡟࠾࠸࡚ࠊ(1)㡯ࡀࠊ఍♫ࡀࡑࡢྲྀᘬ࡜㈈ᨻ≧ែࠊ㐠⏝ᡂ⦼ࢆ┿ᐇ࡟ṇ☜ࠊබ
ṇ࡟グ㘓ࡋࠊ఍ィ┘ᰝྍ⬟࡞㈈ົグ㘓㸦financial records㸧ࢆࡘࡅࡿࡇ࡜ࢆせồࡋࠊ(2)㡯ࡀࠊࡇࢀࡢ 7ᖺ㛫ಖᏑࢆつᐃࡍࡿࠋ 



































                                                  
53 Queensland Bacon Pty Ltd v Rees㐃㑥᭱㧗⿢㸦High Court㸧ุỴ㸦(1966) 115 CLA 266 at 303㸧ࠋ 
54 Australian Securities and Investments Commission v Plymin (No 1) (2003) 46 ACSR 126; [2003] VSC 123 at [386]. 


































ࡢ Jamesࡽࡢᐇド◊✲58ࢆᴫほࡍࡿࠋࡇࡢ◊✲ࡣ 2004ᖺึ㢌ࡲ࡛ࡢᨭᡶ୙⬟ྲྀᘬ࡟ಀࢃࡿ 103௳ࡢ
ุ౛ࢆᑐ㇟࡜ࡍࡿࠋ 
ᨭᡶ୙⬟ྲྀᘬ᮲㡯㸦insolvent trading provisions㸧ࡣࠊ1961ᖺ఍♫ἲ㸦Companies Act 1961㸧࡛ᑟ
ධࡉࢀࡓࡶࡢ࡛࠶ࡿࡀࠊࡇࡢ◊✲࡟ࡼࢀࡤ 1960ᖺ௦࡟ࡣ⿢ุ౛ࡣᏑᅾࡋ࡞࠸ࠋ1970ᖺ௦࡟ 10ࡢ஦
౛ࡀࠊ1980ᖺ௦࡟ࡣ 16ࡢ஦౛ࡀ࠶ࡗࡓࡀࠊ1990ᖺ௦࡟ࡣ 62஦౛࡟ᛴቑࡋࡓ࡜ࡉࢀ࡚࠸ࡿࠋࡋ࠿ࡋࠊ
2000 ᖺ௨㝆ࡢุỴᩘࡣ㕌໬ࡋࠊ2004 ᖺึ㢌ࡲ࡛࡟ 15 ஦౛࡟࡜࡝ࡲࡗ࡚࠸ࡿ࡜ࡉࢀࡿ59ࠋࡇࡢᐇド
                                                                                                                                                  
㸦ྠ᮲(3)㡯(a)ྕ㸧ࠊമᶒ⪅ࡣ⿢ุᡤ࡟ࡇࢀࢆᥦฟࡋ㸦ྠ᮲(3)㡯(c)ྕ㸧⿢ุᡤࡀࡇࡢ⌮⏤ࢆ⪃៖ࡍࡿࡇ࡜࡟࡞ࡿ㸦ྠ᮲(3)㡯(d)ྕ㸧ࠋ 
57 ࢡࣞ࢖ࢺ࣭ࣥࣘࢵࢶἲᚊ஦ົᡤࠊຍ⣡ᐶஅ࣭๓ᥖὀ 4ࠊ94㡫ࠋ 
58 Paul James, Ian Ramsay and Polat Siva, Insolvent Trading: An Empirical Study, Centre for Corporate Law and 
Securities Regulation, The University of Melbourne, 2004. 
59 Ibid at 24. ㏆ᖺࡶࡇࡢഴྥࡣྠᵝࡢࡼ࠺࡛࠶ࡾࠊ2011ᖺ࡟ࡣࠊᨭᡶ୙⬟ྲྀᘬ࡟ಀࢃࡿ⿢ุᡤࡢ㈺ൾ࿨௧ࡣ 1ࡘࡶ↓࠿ࡗࡓ࡜
ࡉࢀࡿ㸦Harris, above n 17, at 425㸧ࠋ 













ヱ⚗Ṇᮇ㛫ࡣࡑࢀࡒࢀ 4ᖺࠊ7ᖺࠊ10ᖺ࡛࠶ࡗࡓࠋࡶ࠺ 1ࡘࡢ஦౛࡛ࡣ⚗Ṇᮇ㛫ࡣ 12ᖺ࡛࠶ࡗࡓ
62ࠋ 
մᨭᡶ୙⬟ྲྀᘬࡀ⾜ࢃࢀࡓ࡜ࡉࢀࡿ఍♫ࡢ⣙ 91%ࡣ㠀බ㛤఍♫㸦private company㸧࡛࠶ࡾࠊබ㛤





㉳ࡉࢀࡓࡶࡢࡀ⣙ 55%ࠊnon-executive director࡟ᑐࡋ࡚ᥦ㉳ࡉࢀࡓࡶࡢࡀ⣙ 22%ࠊྲྀ⥾ᙺ఍ࡢ㆟








ࡿࠋࡲࡓࠊ஦౛ࡢ⣙ 17%ࡀ ASIC ➼ࡢ┘╩ᙜᒁ࡟ࡼࡿᥦ㉳࡛ࠊ఍♫ࡢΎ⟬ே࡟ࡼࡿᥦ㉳ࡣ⣙ 16%
࡛࠶ࡿ68ࠋ 
                                                  
60 Ibid at 20㸦⿕࿌ࡀ」ᩘࡢሙྜࡣࠊ1ྡ࡛ࡶ㈐௵ࡀ࠶ࡿ࡜ࡉࢀࢀࡤࠕ㈐௵࠶ࡾࠖ࡜ࡋ࡚࢝࢘ࣥࢺࡉࢀ࡚࠸ࡿ㸧ࠋ 
61 Ibid at 21. 
62 Ibid at 23. 




64 Ibid at 27. 
65 Ibid at 29. 
66 Ibid at 32. 
67 Ibid at 32-34 
68 Ibid at 35-36. ᨭᡶ୙⬟ྲྀᘬ࡟ಀࢃࡿ᮲㡯ࡣࠊᙜึࡣฮ஦࡟ಀࢃࡿࡶࡢ࡛࠶ࡗࡓࡓࡵཎ࿌ࡣ┘╩ᙜᒁࡢࡳ࡛࠶ࡗࡓࡀࠊ1993

















ྲྀᘬෆᐜ ㄳồྍ⬟࡞ྲྀᘬ᫬Ⅼ ヱᙜ᮲ᩥ 






㛵㐃㐳ཬ᪥ࡲ࡛ࡢ 2ᖺ㛫 588FE᮲(3)㡯 
ճ ྲྀᘬ┦ᡭඛࡀ఍♫ࡢ㛵ಀ⪅
࡛࠶ࡿᨭᡶ୙⬟ྲྀᘬ 









                                                  
69 Harris, above n 17, at 425. 
70 ෆᐜ࡟ࡘ࠸࡚ࡣࠊࢡࣞ࢖ࢺ࣭ࣥࣘࢵࢶἲᚊ஦ົᡤࠊຍ⣡ᐶஅ࣭๓ᥖὀ 4ࠊ358-363㡫ࡀヲࡋ࠸ࠋ 
71 ୍ぴ⾲ࡣࠊFarrar & Hanrahan, above n 20 at [31.15] Table 31.1ࢆᇶ࡟ࢡࣞ࢖ࢺ࣭ࣥࣘࢵࢶἲᚊ஦ົᡤࠊຍ⣡ᐶஅ࣭๓ᥖὀ
4ࠊ359-360㡫ࡢ⾲ࢆཧ↷ࡋ࡚సᡂࡋࡓࠋ 
72 ࠕᨭᡶ୙⬟ྲྀᘬ㸦insolvent transaction㸧ࠖ ࡣࠊࠕ୙බᖹ࡞ඃ㐝㸦unfair prejudice㸧ࠖ ࡲࡓࡣࠕ㠀ၟᴗⓗྲྀᘬ㸦uncommercial 
transaction㸧ࠖ ࡟ヱᙜࡋࠊ࠿ࡘࠊ఍♫ࡀᨭᡶ୙⬟≧ែ࡟࠶ࡿᮇ㛫࡟ྲྀᘬࢆ⾜࠺ሙྜࠊ࠶ࡿ࠸ࡣࠊྲྀᘬࡀ⾜ࢃࢀࡓࡇ࡜࡟ࡼࡗ࡚఍
♫ࡀᨭᡶ୙⬟࡟㝗ࡿሙྜࡀヱᙜࡍࡿ㸦588FC᮲(1)㡯㸧ࠋ 
73 㛵㐃㐳ཬ᪥㸦relation-back day㸧ࡣࠊཎ๎࡜ࡋ࡚ࠊΎ⟬ࡀ㛤ጞࡉࢀࡓ࡜ࡳ࡞ࡉࢀࡿ᪥ࢆ࠸࠺㸦91᮲㸧ࠋ 
74 ࠕ㠀ၟᴗⓗྲྀᘬ㸦uncommercial transaction㸧ࠖ ࡣࠊྲྀᘬࢆ⾜࠺ࡇ࡜࡟ࡼࡗ࡚఍♫ࡀᚓࡿ฼┈ࠊྲྀᘬࢆ⾜࠺ࡇ࡜࡟ࡼࡗ࡚఍♫
ࡀ⿕ࡿ୙฼┈ࠊྲྀᘬࢆ⾜࠺ࡇ࡜࡟ࡼࡗ࡚ྲྀᘬ┦ᡭࡀᚓࡿ฼┈࡞࡝ࢆ⪃៖ࡍࢀࡤࠊᙜヱ఍♫ࡀ⨨࠿ࢀ࡚࠸ࡿࠕ㏻ᖖே࡛ࠖ࠶ࢀࡤ㏻
ᖖࡣᐇ⾜ࡋ࡞࠸࡜⪃࠼ࡽࢀࡿྲྀᘬ࡛࠶ࡿ㸦588FB᮲(1)㡯㸧ࠋ 
75 ࠕ୙බᖹ࡞㈚௜㸦unfair loan㸧ࠖ ࡣࠊ఍♫࡟ᑐࡍࡿ㈚௜࡟ࡘ࠸࡚ࠊࡑࡢ฼ᜥ࣭ᡭᩘᩱࡀ୙ᙜ࣭ἲእ࡞㸦extortionate㸧ሙྜࢆ
࠸࠺㸦588FD᮲(1)㡯㸧ࠋ 


















                                                  
76 ࠕ୙ྜ⌮࡞ྲྀ⥾ᙺ㛵㐃ࡢྲྀᘬ㸦unreasonable director-related transaction㸧ࠖ ࡣࠊᙜヱྲྀ⥾ᙺࡔࡅ࡛࡞ࡃࠊࡑࡢ㏆ぶ⪅ࠊࡑࡢ
௦⌮ேࡶྵࡲࢀࡿࠋ 
77 ࠕ୙බᖹ࡞ඃ㐝㸦unfair prejudice㸧ࠖ ࡣࠊ఍♫࡜മᶒ⪅ࡀྲྀᘬࡢᙜ஦⪅࡛࠶ࡾࠊᙜヱ఍♫ࡀᙜヱമᶒ⪅࡟㈇ࡗ࡚࠸ࡿ↓ᢸಖമ
ົ࡟ࡘ࠸࡚ࠊࡑࡢྲྀᘬ࡟ࡼࡾᮏ᮶ᙜヱമᶒ⪅ࡀΎ⟬᫬࡟ド࡛᫂ࡁࡿമᶒࢆୖᅇࡿ฼┈ࢆമᶒ⪅ࡀᚓࡿ⤖ᯝ࡜࡞ࡿྲྀᘬࢆ࠸࠺
㸦588FA᮲(1)㡯㸧ࠋ 
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